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CASENOTE
Federal Agency Management Plans
are 'Ongoing' Actions under
Endangered Species Act's Section 7:

Pacific Rivers Council v. Thomas and
Northwest Forest Resources Council
In 193, Congress responded to the increasing number of species
threatened with extinction by enacting the Endangered Species Act
(ESA).' Pursuant to the ESA's strategy to conserve species listed as
endangered and threatened, all federal agencies are required to insure
that their actions' will not jeopardize a listed3 species' continued
existence or adversely affect its critical habitat4 . The ESA requires federal
agencies to consult with the Department of Interior or Commerce,
through either the United States Fish and Wildlife Service (USFWS) or the
National Marine Fisheries Service (NMFS),5 if any action may affect the
1. 16 U.S.C. § 1531-1543 (1988); see also H.R. Cong. No. 697,96th Cong., 1st Sess. 12 (1979),
reprinted in 1979 U.S.C.C.A.N. 2557, 2559.
2. Section 7(a)(2) of the Endangered Species Act requires every federal agency to insure
that any action it authorizes, funds, or carries out in whole or in part is not likely to
jeopardize a listed species' continued existence. 16 U.S.C. § 1536(a)(2). The Department of
the Interior has interpreted these actions to include permit and license applications as well
as actual construction projects. 50 C.F.R. § 402.01 (1994). In addition, all federal agencies
must incorporate endangered species protection into their primary mission. 16 U.S.C. §
1536(a)(1). See also Robert L. Fischman, Endangered Species Conservation: What Should We
Expect Of FederalAgencies?, 13 Pub. Land L. Rev. 1, 3-5 (1992).
3. Species are added to the endangered or threatened list in two ways. The Secretary of
the Interior or Commerce may initiate the process on the basis of the best scientific and
commercial data available. A private citizen may also petition for a listing. If the citizen
presents substantial evidence to support the petition, the Secretary of the Interior or
Commerce must review the species. A species can be listed as either "threatened" or
"endangered" with extinction. 16 U.S.C. § 1533(b), (c). A species is endangered if it is
threatened with extinction through all or a significant portion of its range. A species is
threatened if it is likely to become endangered in the foreseeable future. 16 U.S.C. § 1532(6),
(20).
4. Critical habitat is the geographical area that the species occupies that contains physical
or biological features essential to the conservation of the species and may require special
management or protection. 16 U.S.C. § 1532(5)(A)(i).
5. The Secretary of the Interior is responsible for all terrestrial species, while the Secretary
of Commerce is responsible for marine species. The Secretary of the Interior and the
Secretary of Commerce have delegated responsibility to the USFWS and the NMFS
respectively. 50 C.F.R. § 402.01. See also James C. Kilbourne, The Endangered Species Act Under
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species. This ESA provision, with its single purpose of protecting listed
species, often creates conflicts within federal agencies such as the United
States Forest Service that have a legislative mandate to manage for
multiple uses. Many of these management activities have on-going,
long-term effects which may detrimentally impact endangered species.
After Congress enacted the ESA, questions arose concerning
whether on-going projects started prior to the NMFS or USFWS's listing
of a species were agency actions subject to section 7 consultation
requirements 6 The Supreme Court ruled in TVA v. Hill' that "on-going
projects" comprised agency actions and were therefore subject to
consultation requirements. In Pacific Rivers Council v. Thomas,8 the Ninth
Circuit Court of Appeals faced the issue of whether federal land
management plans implemented prior to species' listing constituted
on-going federal projects under section 7. The court ruled that land
management plans constituted "on-going agency actions" because land
management plans govern all aspects of an agency's activities for up to
10 to 15 years.9 This decision has serious implications for the long-term
planning processes of federal agencies, such as the United States Forest
Service (Forest Service) and the Bureau of Land Management (BLM)
because of the complexity and time involved in the process.
This casenote examines the circumstances leading to the Ninth
Circuit's decision that section 7 consultation requirements include federal
land management plans." The first section covers the relevant facts in
Pacific Rivers Council. The second section explains the Endangered Species
Act's section 7 general consultation requirements as well as federal
resource management plan requirements under acts such as the National
Forest Management Act and the Federal Land Policy and Management
Act." The casenote also explores case law relevant to the Ninth Circuit's

the Microscope: A Closeup Look From a Litigator'sPerspective, 21 Envtl. L. 499, 502 (1991).
6. After the NMFS or USFWS lists a species, each federal agency must review its actions
at the earliest possible time to determine whether any action may affect the species or its
critical habitat. If the agency determines that any of its actions may affect the species it
submits a written request to the Director of the USFWS or NMFS to initiate consultation.
The request must include a description of the action, the specific area that may be affected,
any listed species it may affect, how the action may affect the species, and any relevant
reports including biological or environmental assessments. The USFWS or NMFS then
evaluates the actions' effects and formulates a biological opinion as to whether the action
is likely to jeopardize the species. If it finds the action will jeopardize the species, the
USFWS or NMFS will offer reasonable and prudent alternatives. 50 C.F.R. § 402.14 (1994).
7. 437 U.S. 153, 185 (1978).
8. 30 F.3d 1050 (1994).
9. Id. at 1052.
10. Id. at 1053.
11. 16 U.S.C. § 1604 (1988); 43 U.S.C. § 1712 (1988).
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decision, including TVA v. Hill, 2 establishing that the ESA covers
continuing projects. The final sections consider the significance of the
Pacific Rivers Council"3 ruling and suggestions for how land management
agencies can develop long-range management plans within the current
ESA structure.
BACKGROUND
In 1990, the Forest Service approved land and resource management plans (LRMPs) for the Wallowa-Whitman and Umatilla National
Forests in Oregon. 4 The plans established forest-wide and area-specific
guidelines and standards to govern all projects for up to 15 years.' s In
anticipation of the Snake River chinook salmon's imminent listing as a
threatened species under the Endangered Species Act, the Forest Service
and the NMFS 6 entered into an "Interagency Agreement for Fulfilling
Section 7 Interagency Coordination Responsibilities under the Endangered Species Act, Snake River Salmonid Habitats." 7 Under this
agreement, the agencies agreed to cooperatively develop and implement
strategies for conservation of the chinook salmon."' Furthermore, they
agreed to consider amending LRMP provisions that conflicted with the
conservation strategies. 9 The Forest Service consented to conduct
biological assessments on all proposed and on-going projects on the
21
two forests.
On April 22, 1992, the NMFS, in accordance with ESA requirements, listed the Snake River chinook salmon as "threatened".2 In
response, the Forest Service performed biological evaluations for over
3,000 existing projects on the Umatilla and Wallowa-Whitman National

12. 437 U.S. 153 (1978).
13. 30 F.3d 1050 (1994).
14. Id. at 1052. The Forest Service is required to prepare land and resource management

plans under the National Forest Management Act, 16 U.S.C. § 1604.
15. 16 U.S.C. §§ 1604(a), (0.
16. The National Marine Fisheries Service usually has jurisdiction over marine species.
Because chinook salmon are anadromous fish and spend much of their lives in the ocean,
although they spawn in fresh water streams, they are considered marine and subject to
NMFS jurisdiction. 50 C.F.R. §§ 227.4, 401.2(g), 402.01(b).
17. Pacific Rivers Council, 30 F.3d at 1052.
18. Id.
19. Id.
20. Biological assessments evaluate potential effects the agency's action may have on
listed species and their critical habitats. An agency must conduct a biological assessment
before it enters into formal consultation with the NMFS or USFWS. 50 C.F.R. § 402.12(a).
21. Pacific Rivers Council, 30 F.3d at 1052.
22. 50 C.F.R. § 227.4(h) (1994).
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Forests for their effect on the salmon.' Of the 3,000 existing projects, the
Forest Service suspended completion of over 700 projects until further
consultation with the NMFS because it found the projects were likely to
adversely affect the salmon.24 Nearly 1,200 of the projects were found
not to affect the salmon.25 The Forest Service determined that the rest
of the projects were not likely to adversely affect the salmon and
submitted the projects to the NMFS for informal consultation.' The
Forest Service allowed the on-going projects to continue during the
informal consultation process once it determined that those projects
would not result in "irreversible and irretrievable commitments of
resources."2
In response to the Forest Service's decision to continue the
on-going projects, the Pacific Rivers Council (PRC) sued the Forest
Service in the United States District Court for the District of Oregon
alleging that the Forest Service violated section 7 consultation requirements.' PRC asserted that the Forest Service should have initiated
consultation on the LRMPs, which set guidelines and standards for the
projects, rather than on the individual activities.' PRC requested that
the district court enjoin all on-going and future projects that might affect
the Snake River chinook salmon until the Forest Service completed
consultation on the LRMPs.30
The district court ordered the Forest Service to perform a
biological assessment of the LRMPs and consult with the NMFS as
required under section 7 of the ESA. 3" It also enjoined any future timber
sales, range activities or road construction until compliance. It refused to
enjoin on-going or announced projects, however, on the basis that PRC
had not adequately contested the Forest Service's decision that the
projects were not irreversible or irretrievable resource commitments.'
Both the Forest Service and PRC appealed the court's decision.3
The Forest Service contested the lower court's determination that LRMPs

23. Pacific Rivers Council, 30 F.3d at 1052.
24. Id.
25. Id.
26. Id.
27. Id. at 1053. Section 7(d) prohibits action agencies from making any "irreversible or
irretrievable" commitment of resources "which has the effect of foreclosing the formulation
or implementation of any reasonable and prudent alternatives" to the proposed agency
action. The section becomes applicable after consultation has begun. 16 U.S.C. § 1536(d).
28. Pacific Rivers Council, 30 F.3d at 1053.
29. Id.
30. Id.
31. Id.
32. Id.
33. Id.
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comprise on-going agency actions throughout their duration and not just
at the time of their adoption.' The Ninth Circuit found that LRMPs are
on-going agency actions because the Forest Service implements each
project occurring on national forest lands according to the LRMP's
Therefore, LRMPs have a continuing
guidelines and standards.'
long-term effect. The Ninth Circuit reversed the lower court's decision
not to enjoin on-going activities because they were not "irreversible or
irretrievable" resource commitments.' It ruled that section 7(d) does not
apply before an agency has initiated consultation, and the Forest Service
had not yet initiated consultation on the LRMPs. 7
SECTION 7 OF THE ENDANGERED SPECIES ACT AND FEDERAL
LAND AND RESOURCE MANAGEMENT PLANNING
The ESA's Section 7 Consultation Requirements
The ESA's potential conflict with federal land management
planning began in 1973, when Congress passed the Endangered Species
Act. It is doubtful anyone foresaw how the ESA's strict goal to prevent
species extinction caused by human activities such as economic growth
and development,' would clash with the flexibility and multiple goals
of Forest Service planning. The ESA applies to plants and animals listed
by the Secretary of the Interior or Commerce as "threatened" or "endangered" with extinction." The USFWS and the NMFS oversee both public
and private compliance with the ESA.'
Section 7 of the ESA regulates federal agency actions and requires
the agencies to act affirmatively to protect listed species.4' Agencies
must "insure that any action authorized, funded, or carried out by such
agency will not jeopardize the continued existence" of any endangered or
threatened species or "result in the destruction or adverse modification"
of the species' critical habitat.4 The federal agency proposing the action

34. Id.
35. Id.

36. Id.at 1056.
37. Id.
38. 16 U.S.C. § 1531.
39. 16 U.S.C. § 1532, 1533.
40. 16 U.S.C. § 1533, 1536, 1539, 1540.
41. 16 U.S.C. § 1536(a)(1). For an in-depth discussion of Section 7 consultation requirements and the Endangered Species Act, see Andrew A. Smith et al., The Endangered Species
Act At Twenty: An Analytical Survey Of Federal Endangered Species Protection, 33 Nat.
Resources J. 1027, 1038-39, 1053-56 (1993).
42. 16 U.S.C. § 1536(a)(2). Under Department of Interior regulations, this consultation
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must determine whether formal consultation with the USFWS or the
NMFS is needed.'
If the agency finds, after completion of biological assessments, an
action will have no effect on any listed species then the consultation
requirement does not apply." Conversely, if the agency determines that
a project may affect the species then the agency must consult with the
NMFS or the USFWS.* After the biologist determines whether the
action will affect the listed species,* the agency consults with the
USFWS or NMFS.47 If the NMFS or USFWS agrees with the agency's
finding through written concurrence that the action is not likely to
adversely affect the listed species, then consultation terminates and no
further action is required.' Formal consultation is only required if the
USFWS or NMFS does not concur with the finding or if the biological
assessment finds that the project is likely to adversely affect the species.49
ForestService Land Management Planning
ESA requirements often conflict with federal land management
agencies' long term planning process which focuses on maximizing the
benefits of discrete units. This can lead to habitat fragmentation which
can threaten the species' existence. Federal land management agencies
such as the Forest Service and the BLM are required to adopt long-term

period concludes within 90 days after initiation. 50 C.F.R. § 402.14(e). Agencies must also
consult on conservation programs. 50 C.F.R. §§ 402.14(a), (b).
43. 50 C.F.R. § 402.14(c)(6).
44. Pacific Rivers Council, 30 F.3d at 1054.
45. An agency biologist determines the project's effect after completing the biological
assessment. Id.
46. If the biologist determines that the activity may affect the species he then divides the
effects into one of three categories: beneficial effect; not likely to adversely affect; or likely
to adversely affect. Pacific Rivers Council, 30 F.3d at 1053. See also Kilbourne, supra note 5, at
539.
47. If the agency finds that the project is not likely to adversely affect the species it has
the option of engaging in informal consultation. Pacific Rivers Council, 30 F.3d at 1053; 50
C.F.R. §§ 402.13(a), 402.14(b)(1); Kilbourne, supra note 5, at 539.
48. 50 C.F.R. § 402.13(a).
49. Formal consultation is the process between the Service and the federal agency that
commences with the federal agency's written request for consultation under § 7(a)(2) and
concludes with the Service issuing a biological opinion under § 7(b)(3). 50 C.F.R. § 402.02.
Formal consultation requires the USFWS or NMFS to issue a biological opinion that
determines whether the agency action is likely to jeopardize the listed species. Id.; Kilbourne, supra note 6, at 540. The opinion provides reasonable and prudent alternatives to
avoid jeopardizing the species. The agency is not obligated to follow the NMFS or USFWS's
proposed alternative but it can be sued if it fails to protect the species. Kilbourne, supra note
5, at 540, 543-45.
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management plans with guidelines and standards for projects such as
timber sales, road building and grazing activities.-s The National Forest
Management Act of 1976 requires each national forest to develop and
adopt a land and resource management plan.5' The plans provide for
the multiple use and sustained yield of goods and services to "maximize
52
long term net public benefits in an environmentally sound manner."
While this requirement may not appear to present problems, the idea of
maximizing public benefits such as timber harvesting does not always
lend itself to protecting endangered species.0
The Forest Service uses LRMPs to establish forest-wide and
area-specific guidelines and standards for ten to fifteen years.' The
LRMPs guide all "natural resource management activities "55 and identify
areas suitable for timber production, as well as all other activities such as
forage production and recreation projects.' LRMPs also establish the
allowable timber cut' and set production schedules and goals for
activities such as forage production and road building.' Further, the
LRMPs take into account the maintenance of fish and wildlife habitat for
native species' including measures to prevent the destruction of listed
species' critical habitat.' All special use permits, resource plans, and
contracts related to forest use must comply with the LRMP for that
particular national forest.' The Forest Service's goal to provide for
multiple uses often conflicts with the Endangered Species Act's primary
purpose to protect listed species from further harm and restore viable
populations.
Evolution of Section 7 Interpretation
Courts' application of the ESA to land management plans evolved
over time. Originally, the courts applied the ESA to discrete projects. TVA
v. Hill was the first major case to examine the application of section 7 of

50. 16 U.S.C. § 1604.
51. 16 U.S.C. §§ 1604(a), (f)(1).
52. 16 U.S.C. § 1604(e)(1); 36 C.F.R. § 219.1(a).
53. Mark C. Rutzick, Wildlife Constraints on Timber Harvesting,5 A.B.A. Sec. Nat. Resources
& Envt. 10, 12 (Winter 1991).
54. 16 U.S.C. § 1604(0(5); 36 C.F.R. § 219.10(g).
55. 36 C.F.R. § 219.1(b).
56. Id. at §§ 219.1(b), 219.14, 219.20, 219.21.
57. 36 C.F.R. §§ 219.1(b), 219.16.
58. 36 C.F.R. § 219.16, 219.20.
59. 36 C.F.R. § 219.19.
60. 36 C.F.R. §§ 219.27(a)(6), (8).
61. David H. Getches & Karin Sheldon, Recent Developments in Public Land Law, C722
ALI-ABA 403, 408 (1992).

NATURAL RESOURCES JOURNAL

[Vol 35

the Endangered Species Act to agency projects.2 Section 7 requires
federal agencies to insure that their actions do not jeopardize a listed
species' continued existence.' The Supreme Court determined that section 7 applied to the continued construction of the Tellico Dam which
began before the ESA's passage and was nearly 80 percent complete
when the USFWS listed the snail darter." The Court rejected the
argument that Congress did not intend "action", as used in section 7, to
include the later stages of on-going projects and ruled that from the
ESA's legislative history Congress clearly intended to reverse the trend
of species extinction no matter the cost.' This meant that even though
the dam was almost operational, the Tennessee Valley Authority could
not put the dam to use because it would flood the snail darter's only
known habitat, thereby jeopardizing the darter's continued existence.
When Congress drafted the ESA, it omitted the language of
earlier endangered species legislation that instructed federal agencies to
preserve endangered species if practicable and consistent with the
agency's primary purpose." The Court found that Congress' plain intent
was to prevent species extinction and that this required federal agencies
to give first priority to the policy of protecting endangered and threatened species over competing federal projects.67 The Court ruled that
this congressional requirement clearly anticipated that section 7 would at
times require agencies to alter on-going projects in order to meet the
ESA's purposes.' It stated that this was necessary because the "detrimental impact of a project upon an endangered species may not always
be clear" before it is "well underway. " 9
After the Supreme Court's ruling in TVA v. Hill that section 7
applied to incomplete projects begun prior to a species' listing, the focus
shifted from what comprised an agency action to what constituted an
on-going action. Later courts found that consultation requirements
applied to all stages of oil and gas leases.7' In Conner v. Burford,' the

62. TVA v. Hill, 437 U.S. 153.
63. H.R. Rep. No. 697, supra note 2, at 2559.
64. TVA v. Hill, 437 U.S. at 188.
65. Id. at 184.
66. Id. at 181.
67. Id. at 185.
68. Id. at 186.
69. Id. at 168.
70. See Conner v. Burford, 848 F.2d 1441 (9th Cir. 1988), cert. denied, 489 U.S. 1012 (1989);
North Slope Borough v. Andrus, 486 F. Supp. 332 (D.D.C. 1980), affd in part, rev'd in part,
North Slope Borough v. Andrus, 642 F.2d 589 (D.C.Cir. 1980) and vacated in part, National
Wildlife Federation v. Andrus, 14 ERC 1846 (C.A.D.C. 1980); Conservation Law Foundation
of New England v. Andrus, 623 F.2d 712 (1st Cir. 1979).
71. 848'F.2d 1441 (9th Cir. 1988), cert. denied, 489 U.S. 1012 (1989).
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Ninth Circuit found that the scope of an agency's action was important
because the ESA requires that the biological opinion resulting from
formal consultation cover the action's entire effect.' The court reasoned
that the USFWS or NMFS could only obtain species protection if they
looked at all the action's possible consequences.'
The issue then became whether agency management plans
required consultation with the USFWS or NMFS. In Lane County Audubon
Society v. Jamison.4 the Ninth Circuit found that the BLM's document,
the "Jamison Strategy," for conserving the spotted owl was subject to
consultation.' The document established an interim strategy for
selecting lands for timber harvesting from 1990 to 1994 and beyond until
new timber management plans (TMPs) could be developed.76 The court
ruled that the USFWS could not determine each timber sale's impact
without examining the management criteria set by the TMPs and the
"Jamison Strategy."" Because the "Jamison Strategy" set forth criteria for
harvesting owl habitat, the court reasoned that it had the potential to
affect the owl.' Therefore, the consultation requirements apply to
agency plans setting forth criteria for individual projects such as timber
sales.
The federal court in Montana later recognized the necessity of
consulting with the USFWS on forest plans that are undergoing adoption." The court agreed with the defendants that due to the plan's broad
programmatic nature, the USFWS fully complied with its duties under
the ESA by focusing its review on the plan's standards and guidelines
rather than on the plan's resource production objectives.' The court
viewed the plan's standards and guidelines as directly related to
endangered species protection.81

72. Id. at 1454.
73. Id. at 1452.
74. 958 F.2d 290 (9th Cir. 1992).
75. Id. at 294.
76. Id.
77. Id.
78. Id.
79. Swan View Coalition v. Turner, 824 F. Supp. 923, 927 (D. Mont. 1992).
80. Id. at 933.
81. Id.
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ANALYSIS
Land Management Plans as Ongoing' Actions
After Lane County and Swan View, the remaining unanswered
question was whether consultation had to be reinitiated on forest
management plans if the agency had adopted the plan prior to a species'
listing.' The Ninth Circuit addressed this issue in Pacific Rivers Council
v. Thomas.1 In Pacific Rivers Council, the court had to decide the fate of
projects already underway if consultation on the plan was required. This
specifically addressed a situation where the Forest Service and the NMFS
had already begun consultation on proposed LRMP amendments." The
court concluded that LRMPs comprised "on-going" agency actions subject
to consultation because of their continuing long term impact on all
projects on National Forests. The court further held that the Forest
Service's consultation on the individual projects and proposed amendments was insufficient because it did not include the plans themselves. s
As a result the court also rejected the district court's decision
allowing projects underway to continue so long as no irreversible or
irretrievable commitment of resources was made." Section 7(d) only
applies when consultation is actually occurring. Because no consultation
had occurred on the LRMPs it was not applicable." The district court's
decision would have been valid only if the Ninth Circuit found that
consultation on the amendments and the individual projects was
sufficient.
The fact that the Forest Service needs to modify the LRMPs to
account for effects on the Snake River chinook salmon remains largely
unquestioned. The Forest Service impliedly admits this in its consultation
with the NMFS." The debate centers on whether the effects should be
addressed through consultation on the plan itself, on proposed amendments, or on the individual projects. Without consultation on the entire
plan's effects, problems could be overlooked and could continue for
many years until the agency revises its management plan.
LRMPs control all forest projects through establishment of
standards and guidelines for activities such as timber harvesting, grazing

82. See generally, Lane County, 958 F.2d 290, and Swan View, 824 F. Supp. 923.
83. 30 F.3d 1050.
84. Id. at 1056.
85. Id.

86. Id.; Conner, 848 F.2d at 1455.
87. Pacific Rivers Council, 30 F.3d at 1056.
88. Id.
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activities and recreational projects." Therefore, the court concluded that
the ESA requires consultation on management plans. The ESA requires
the USFWS or NMFS to analyze the effect of the entire agency action
rather than just the impact of individual parts.' Without analyzing the
plan's overall effect, consultation on each project would occur; but the
combined effect of all the projects on the listed species would be unclear.
While each individual project may not adversely affect the species, the
activities combined may have adverse consequences not obvious when
the Service analyzes each project individually.
The problem with just reconsidering LRMP amendments rather
than the plan is that it avoids analysis of the plan's entire impact. It is
analogous to analyzing only the initial leasing stage of an oil and gas
lease. 1 Although the lease stage itself may not jeopardize the species,
the potential impact of post-leasing oil and gas activities is not examined.' In Conner v. Burford, the USFWS relied on incremental step
consultation." The Ninth Circuit found that initial consultation only on
the lease stage violated the ESA because the entire scope of the agencyaction is crucial." The ESA requires the consultation and resulting
biological opinions to analyze the effect of the entire agency action."
"[Cjaution can only be exercised if the agency takes a look at all the
possible ramifications of the agency action."'
The same is true of consultation that only considers amendments
to the LRMPs. Land and resource management plans define the long-term
policies and goals for managing national forests.
Additionally, the
plans contain specific management prescriptions planned to meet those
policies and to achieve the multiple-use goals and objectives.' This
includes specification of the vicinity, timing, and standards and guidelines for proposed management practices." Forest Service personnel
plan and implement activities and projects in accordance with the
89. 16 U.S.C. § 1604(b).
90. Conner, 848 F.2d at 1455.
91. Id. at 1451.
92. Id.
93. Oil and gas leases are divided into several stages including leasing and post-leasing
activities such as development and production. Incremental consultation would be step by
step consultation on each stage rather than on the cumulative activities. Id. at 1452.
94. Id.
95. Id.
96. North Slope Borough v. Andrus, 642 F.2d 589, 608 (D.C. Cir. 1980), af'g in part, rev'g
in part 486 F. Supp. 332 (D.D.C. 1980) (quoting North Slope Borough v. Andrus, 486 F. Supp.
332, 351 (D.D.C. 1980)).
97. Forest Serv. S.W. Region, U.S. Dep't Agric., Cibola Nat'l Forest Land and Resource
Management Plan 1, 1 (1985).
98. Id.
99. Id.
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direction developed in the Forest Plan. 100 The plans specify outputs
and schedules for timber activities such as sales, reforestation and stand
improvement, recreation site and trail construction, and watershed
management.'t For example, the Forest Plan for the Cibola National
Forest provides a timber sale schedule that specifies the year, site, acreage
and volume for proposed sales."° The Wallowa-Whitman National
Forest's LRMP provides the same type of specificity. °3
With this type of specificity established in LRMPs, amendments
are inadequate. The LRMPs offer much more than general guidelines for
activities which are easily changed. Needed changes to the overall
objectives and aim of the plan could be easily overlooked if consultation
focused only on proposed amendments to the plan. In addition, the
NMFS might not consider all the LRMP's possible ramifications and
effects on the Snake River chinook salmon. Without consultation on the
entire action, in this case the LRMP, a piecemeal disruption of habitat
critical to the Snake River chinook salmon could occur before a significant
and irreversible impact became apparent."°
Allowing the potential destruction of a species critical habitat in
an attempt to avoid reconsideration of LRMPs ignores the ESA's purpose
to protect endangered species, to maintain the "balance of nature" within
their environment and to protect biological diversity." s At least one
federal court has offered guidance on this issue. In Nebraska v. Rural
Electrification Administration," ° the area for a dam project had been
declared critical habitat for the whooping crane."° The court ruled that
the fact that the area was declared critical after the Corps granted the
permit did not alter the Army Corps of Engineer's duties to the habitat." The same can be said of the Forest Service's duty to the chinook
salmon. The LRMPs effect on the Snake River chinook salmon is no less
just because the salmon was listed after the plan was adopted.
Arguably, consultation on plan amendments provides the
necessary protection. Given that the Forest Service was amending the

100. Id.

101. Id. at 35.
102. Id. at 49. For 1991, a timber sale was scheduled for 2000 acres in Bonita Canyon with
a volume of 2.0 MMBF.
103. The Webfoot Salvage was planned for 1990 on the Baker District. 1.1 MMBF was
scheduled for removal from a 400 acre area. Forest Serv. Pac. N.W. Region, U.S. Dep't
Agric., Wallowa-Whitman National Forest Land and Resource Management Plan, app. 3

(1990).
104. Conner, 605 F. Supp. at 109.
105. S. Rep. No. 307, 93d Cong., 1st Sess. (1973), reprinted in 1973 U.S.C.C.A.N. 2989,2990.

106. 12 ERC 1156 (D. Neb. 1978).
107. Id. at 1171.
108. Id.
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LRMPs in consultation with the NMFS, it would appear unlikely that
they would consider the amendments without looking at the LRMP. If
the Forest Service and the NMFS consulted on the plan, rather than on
the amendments, it could result in more theoretical than actual differences. This theory's main problem is that no mechanism exists for insuring
that the federal action agency and the USFWS or NMFS consider
proposed amendments in light of the management plan. They could
merely consult on the proposed amendments without considering the
overall plan, in which case efforts to consider the entire agency action
fail."0 ' The plan's overall guidelines and goals would remain.
In addition to just allowing consultation on the amendments,
consultation on the individual projects would have an even greater
likelihood for not recognizing the projects' full impact as cumulative
actions carried out over a period of time." ' The same can be said of
allowing on-going projects to continue during consultation on the plan.
Once a timber sale or road is completed there is little that can be done to
reverse the impact. As the court in Pacific Rivers stated "timber sales
constitute per se irreversible and irretrievable commitments of resources." "
The damage is already done.
Consultation on individual projects would interrupt agency
activities less in the short term because those projects determined to have
"no effect" could continue without consultation. On the other hand, if
consultation on the entire plan occurs, all projects would be halted unless
the agency shows that the projects do not constitute an irreversible and
irretrievable commitment of resources."' In the long term, consultation
on the plan could be less disruptive. This would depend on whether
consultation on each individual project would still have to occur even
after consultation occurred on the plan."3 If the ESA in fact requires
both, it places a tremendous burden on federal agencies in carrying out
their primary missions."' The agencies would have to go through the
consultation process twice, first on the LRMP and again for each project
conducted under the plan. This question remains unclear after Pacific
Rivers Council.
Public land managers rely on a stewardship tradition based onS
discretion in order to maintain flexibility to achieve multiple goals."

109. Conner, 848 F.2d at 1451.
110. Id. at 1452.
111. Pacific Rivers Council, 30 F.3d at 1057.
112. 16 U.S.C. § 1536(d); 50 C.F.R. § 402.09.
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Forest Service consulted on over 700 separate timber sales.
114. Id.
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The ESA's prohibitive character runs counter to this."" Therefore,
agencies often view the ESA as a threat to their professional discretion."7 This conflict can be seen in the ESA's application to LRMPs even
after they have been implemented. The ESA's rigidity creates an
awkward relationship with the flexibility of the Forest Service's governing statutes." 8 The ESA says what the agency cannot do, while statutes
such as NMFA state what the agency can do." 9 This does not always
have to cause unresolvable conflict.
While the agency must revise its plans, the ESA and federal
regulations do provide options that ease the burden. Once consultation
on the plan commences the agency can continue projects that are not
irreversible resource commitments." If irreversible resource commitments were allowed, the impact on endangered species could continue
until the USFWS or NMFS reached a decision whether the activity
jeopardizes the species' continued existence. 2' The agency also has the
option of beginning prompt informal or early consultation on its activities
prior to a proposed species listing. 2 'This allows it to modify plans
and projects before a species listing affects them. In Pacific Rivers Council
the Forest Service attempted to take advantage of this process by
initiating consultation on the projects and the proposed amendments."z
The only problem was that they failed to consult on the plan. After the
Ninth Circuit's ruling, agencies can immediately initiate consultation on
the plan. Federal agencies are now on notice that their plans are subject
to consultation again even where a species is listed after plan implementation; mere amendments are not sufficient. 24
If the Forest Service really wants to avoid future problems it can
be proactive rather than reactive by designing plans that will have a
minimal impact on forest species. Also, voluntary agreements in the form
of conservation agreements are used to protect critical habitat for species
with downward population trends."2 Land managers can maintain
control over agency activities by managing for these species."2 Conservation agreements guard against activities that lead to species' listing
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and lack of discretionary control.' 27
National Forest Management Act regulations provide direction
for this approach. The Forest Service is required to "maintain viable
populations of existing native vertebrate species.""2 The regulations
allow the Forest Service to implement programs to protect species that
are not currently threatened or endangered.' 9 This allows the Forest
Service to be proactive in protecting species in order to avoid the
restrictions that result when a species is listed as threatened or endangered. Utilizing early consultation and conservation agreements along
with guidelines such as those in NMFA make it possible for federal land
management agencies to avoid many of the problems that occur when the
USFWS or NMFS list a species.
RECOMMENDATIONS
One possibility for avoiding PacificRiver type situations would be
to manage for the effects on the entire system rather than just a national
forest's arbitrary boundaries. At the present time this is beyond the ESA's
scope because section 7 only deals with federal agency actions, not state
and private actions."o One way to accomplish this goal would be for
federal agencies to become involved in the habitat conservation plans
(HCPs) allowed under section 9 for private lands.' HCPs provide an
opportunity for ecosystem-wide planning to preserve species. 32 This is
especially valuable where habitat is not entirely federally controlled or
where habitat is threatened by activities such as real estate development."' Because federal lands often contain the most intact habitat they
can provide a core protected area around which restricted development
under the HCP can occur on private lands."
One approach has been to use NMFA to avoid conditions that
and endangered status for species on National Forest
to
threatened
lead
3
Ecosystem management has been suggested as an approach
lands.
to protect biodiversity. 36 Ecosystem management provides an overall
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approach to prevent species endangerment. When endangered species are
approached on a species by species basis, "we are likely to lurch from
crisis to crisis, never catching up and never making much progress in
understanding essential ecological processes." 37
This approach to using existing ESA provisions to provide for
public and private cooperation in addition to laws that promote true
ecosystem management would prevent the necessity of listing a species
as threatened or endangered. This would avoid the resulting restrictions
on agency actions. Until then the lack of more proactive management and
laws should not mean that a species' very existence should be threatened
just because difficult consequences and decisions result from following
the Endangered Species Act.
CONCLUSION
The Ninth Circuit decision was in accord with the ESA's purpose
to protect endangered and threatened species from further harm and to
create viable populations."
Often section 7 conflicts with federal
agencies' planning requirements because once the U.S. Fish and Wildlife
Service lists a species, an agency such as the Forest Service must redraft
its long term management plans. The consultation process is much better
adapted to one-time construction activities than it is to Forest Service
planning and timber sale programs.'39 However, until the law aims to
prevent species endangerment in the first place rather than trying to stop
extinction after the damage has occurred, the ESA is the last barrier to
species extinction. Therefore, the Forest Service should reopen consultation on LRMPs after the U.S. Fish and Wildlife Service lists a species.
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